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Immigration-Related Employment 
Discrimination and HR Software 

Programs

Access to Session Slides and Resources:
Staffing World App

staffingworld.net/materials2022

Use the Staffing World App to Rate This Session
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Employer Hot l ine:  1 -800-255-8155
Worker Hot l ine: 1 -800-255-7688

Calls  can be anonymous and language services are avai lable.   

www.just ice.gov/ier |  www.just ice .gov/crt-espano l/ ier

TTY: 1-800-237-2515

U.S. Department of Justice
Civil Rights Division
Immigrant and Employee Rights Section

Agenda

• What does the Immigrant and Employee 

Rights Section ( IER) do?

• How HR software programs can contr ibute 

to discr iminat ion

• How invest igat ions are in i t iated
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What does 
IER Do?

• Enforcement of the INA’s ant i-discr iminat ion 
provis ion.  This law prohib its intent ional  
discr imination in employment based on 
cit izenship ,  immigrat ion status,  and national  
or ig in.

• Pol icy work with other government agencies

• Publ ic education on the law IER enforces

7

IER 
Jurisdiction

Citizenship Status Discrimination
Employers cannot discr iminate in hir ing , f ir ing , 
recruitment or referral  for a fee based on 
cit izenship or immigrat ion status.

Note:  Other federa l  and state laws might 
provide workers addit ional  protect ions from 
discr imination based on cit izenship or 
immigrat ion status.

8 U.S.C. § 1324b
8
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Who is 
protected from 
citizenship 
status 
discrimination 
under the INA?

• U.S. c i t izens

• U.S. nat ionals

• Recent lawful  permanent 
residents

• Asylees

• Refugees

• Refusing to h ire unless U.S.  ci t izen
• Refusing to h ire unless U.S.  ci t izen or lawful  permanent res ident
• Refusing to h ire asylees or refugees
• Refusing to consider non-U.S.  ci t izens who do not have a "green card"
• Preferr ing Temporary Visa Workers

⚬ Recruit ing in a way that prefers workers on temporary v isas over 
U.S.  workers .   U.S.  workers include non-U.S.  ci t izens protected 
from cit izenship status d iscr iminat ion ,  a long with U.S. ci t izens.
￭ Only hir ing H-2Bs, H-2As, or H-1Bs without consider ing U.S.  

workers
￭ Imposing more or different qual if icat ions

Examples of Citizenship Status Discrimination
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HR Software Programs

Considerations when used for Recruit ing

• Onl ine job appl icat ions

• Requir ing specif ic immigrat ion status information

• Using dropdown menus that l imit who can apply 

• Blocking appl icat ions based on immigrat ion status

• Also be aware of  third party si tes post ing job ads

IER Case (1)

Multiple Employers using Georgia Tech Recruit ing Platform 
($1.1 mil l ion +)

IER sett led with 20 employers for post ing ads on Georgia Tech's 
Career Services platform that l imited posit ions to U.S.  c i t izens,  or  
U.S.  c i t izens and lawful  permanent res idents ,  without legal  
just i f icat ion .  Job platforms a lso often prevented non-U.S.  c i t izens 
from apply ing.

September 2022 Press Release

11

12



10/18/2022

7

HR Recruiting Practices

Be cautious about including any language 
on cit izenship or immigration status in job ads.

You may be th inking that you want to broaden the net of 
who can apply by naming people who need sponsorship,  but 
is  that the result?

IER Case (2)

In July of this year ,  IER sett led with an IT recruiter after 
IER’s invest igat ion determined that at least  three t imes an IT 
recruiter excluded asylees,  refugees and U.S.  nat ionals when 
advert is ing vacancies for only U.S. ci t izens and lawful  
permanent res idents .  IER further concluded that on at least 
one occasion the recruiter discr iminated against  U.S.  
c it izens and non-U.S.  c i t izens protected from cit izenship 
status d iscr iminat ion when i t  advert ised a job seeking only 
H-1B v isa workers .
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IER 
Jurisdiction
Continued ( 2 )

National Origin Discrimination
Employers cannot discr iminate in hir ing , 
f ir ing ,  recruitment or referral  for a fee 
because of nat ional  or ig in.  E.g . ,  p lace of 
birth,  ancestry , nat ive language, accent , 
percept ion as looking or sounding "foreign."

• Refusing to h ire someone because of the country they are from

• Refusing to h ire someone based on a fore ign language accent

Examples of National Origin Discrimination
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IER 
Jurisdiction 
Continued ( 3 )

Unfair  Documentary Practices
When ver ify ing employment el ig ibi l i ty , 
employers cannot ask for more or 
different documents than necessary ,  
request specif ic documents , or reject 
reasonably genuine- looking documents 
based on cit izenship status or nat ional  
or ig in.

• Asking workers who select Lawful Permanent Resident in 
Sect ion 1 of the Form I-9 to show a "green card" or other proof  
of their  immigrat ion status

• E-Ver ify users asking workers for specif ic documents based on 
their  ci t izenship status to tr igger the photo match feature

• Requesting that worker  present a "green card" or Employment 
Author izat ion Document (EAD) 

Examples of Unfair Documentary Practices
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Hypothetical:  Documents with expiration dates

• Can I  refuse to hire someone whose document has an upcoming 
expirat ion date?

• Many non-U.S.  ci t izens’  work author izat ion doesn’t expire,  even i f  
their  documentat ion expires .

• Documents showing temporary work author izat ion are often 
renewed. 

• Many documents may be va l id past the l isted expirat ion date.
• Call  IER with quest ions about acceptable Form I-9 documentat ion .

Unfair Documentary Practices

HR Software Programs

Electronic Form I-9 software programs 
can contribute to possible discrimination.

Be wary of  a software program that col lects more data than 
is  required to complete the Form I-9.   For example,  country 
of  b ir th or cit izenship status.

Also be wary of software programs prompt ing document 
requests when not required.
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IER Case (3)

Staff ing f irm paid a $67,778 penalty because employer ,  
af ter prompt from electronic Form I-9 software,  
rever if ied work author izat ion based on cit izenship status.

Should have been based on whether a temporary work 
author izat ion documentat ion subject to rever if icat ion 
presented for Form I-9 Section 2 was expir ing .

E-Verify-Related Discrimination

IER investigates discriminatory use of E-Verify

• Under a 2010 Memorandum of Agreement ,  USCIS can refer 
potentia l E-Ver ify-related discr imination to IER.

• IER can refer potent ia l  E-Ver ify misuse USCIS.
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An employee waiting to receive their Social Security number (SSN) 
can start working as long as they are authorized to work and have 
Form I-9 documentation.  

Employers can find more information on hiring and paying 
employees waiting for their SSN from the Internal Revenue Service, 
Social Security Administration, and the Department of Homeland 
Security.  

Social Security Numbers
Working While Waiting to Receive SSN

IER 
Jurisdiction 
Continued ( 4 )

Retaliat ion or Intimidat ion
Employers cannot int imidate or take 
adverse act ion against individuals for f i l ing 
a charge with IER, cooperat ing with an IER 
invest igat ion ,  or rais ing concern about 
act ions that may consti tute discr imination .
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• Charge-based

• Independent invest igat ion

IER Investigations

IER Settlements

Know the rules to prevent violat ions.

• Remedies include injunctive rel ief ,  back pay and re instatement,  civi l  
penalt ies for each person discr iminated against .

• In pattern or pract ice invest igat ions,  civ i l  penalt ies can accumulate 
quickly .  

IER sett lements:  www.just ice .gov/crt/sett lements-and-lawsui ts
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